FILE NO. 050595
LEGISLATIVE DIGEST

[Environmentally Preferable Purchasing for Commodities.]

Ordinance repealing Chapter 2 of the Environment Code which established an
environmentally preferable purchasing pilot program and sections 507, 508 and
512 of Chapter 5 and Chapter 9 of the Environment Code which pertain to
purchasing certain environmentally preferable commodities and enacting a new
Chapter 2 of the Environment Code to establish a comprehensive City-wide
Environmentally Preferable Purchasing Program for purchases of commodities;
and making conforming changes in Environment Code sections 501, 506 and
511 and Administrative Code sections 21.16 and 21.30.

Existing Law

Over the Iast 15 years, the Board of Supervisors has enacted various requirements for
purchasing environmentaily preferable products. These requirements include specifications
for the purchase of paper products, numerous office, construction, park and recreational
products and batteries. These requirements are codified throughout the Environment Code.

In 1999, the Board of Supervisors established the Environmentally Preferable Purchasing pilot
program ordinance (Environment Code Chapter 2) with respect to the purchase of chemical
products to initiate the process of reducing the health and environmental impact of these
products in City operations. The ordinance required a three-year pilot program during which
City departments would survey their use of chemical products; establish standards or criteria
for evaluating the most environmentally preferred products for performing a certain task; and
evaluate whether the use of chemical products could be reduced by product substitution or
changes in work practices. The Department of the Environment was the lead agency for
coordination of the pilot program. Based on the findings of the pilot program, and as required
by the ordinance, the Commission on the Environment submitted a report to the Board
recommending that the Board adopt legislation enacting a City-wide Environmental Preferable
Purchasing Program. All tasks required by the existing ordinance are complete.

Amendments to Current Law

This ordinance would repeal the current pilot program ordinance and create a City-wide
Environmentally Preferable Purchasing ordinance for commodities based on the pilot program
and goals set forth in the ordinance and the Precautionary Principle (Chapter 1 of the
Environment Code). The ordinance would require the Commission on the Environment to
review all commodities regularly purchased by City departments and periodically identify
"Targeted Product Categories” of commodities which may cause undesirable environmental
impacts and for which alternative products should be identified and substituted. The
Department of the Environment would then be required to evaluate substitute products and
establish "approved alternatives” for that targeted product. Once the Department establishes
a list of approved ailternatives to a targeted product, City departments may only buy from that
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FILE NO. 050595

list. The ordinance would give the City Purchaser and City departments discretion to give
priority to commodities produced within the City, if any, when deciding which approved
alternative to buy. The ordinance would allow for City department and public participation in
each step of the listing process. Waivers may be granted in an emergency, when no
approved alternative meets a department’s performance specifications, or when all approved
alternatives are cost prohibitive.

In order to consolidate other requirements regarding environmentally preferable
purchasing of commodities into the City-wide program, this ordinance would repeal
other provisions throughout the Environment Code and direct the Department of the
Environment to immediately adopt such requirements as regulations effective on the
date this ordinance is effective. Future changes to these requirements in regulation
form, which will be necessary to make them more consistent with the new program,
will be made after a public hearing in accordance with the new ordinance.

Backaground Information

On March 3, 2003, the Board of Supervisors adopted Resolution 128-03, endorsing the
Precautionary Principle and requesting the Department of the Environment to propose
legislation adopting the Precautionary Principle as a general City policy. In June 2003, the
Board of Supervisors and Mayor adopted the Precautionary Principle as a guiding policy for
all City actions (Environment Code Chapter 1). Resolution 129-03 also stated that the
specific integration of a precautionary approach to the purchase of all commodities by the City
would be an appropriate first step to implementing the Precautionary Principle given the City's
annual purchasing power of over $600 million and requested the Department of the
Environment to submit for the Board's consideration legislation applying the precautionary
principle to the purchase of commodities. The Department of the Environment, working with
the Commission on the Environment, the sponsor and after numerous public hearings,
submits this legislation for the Board and Mayor's consideration.
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AMENDMENT OF THE WHOLE
FILE NO. 050595 ORDINANCE NO.

[Environmentally Preferable Purchasing for Commodities.]

Ordinance repealing Chapter 2 of the Environment Code which established an
environmentally preferable purchasing pilot program and sections 507, 508 and 512 of
Chapter 5 and Chapter 9 of the Environment Code which pertain to purchasing certain
environmentally preferable commodities and enacting a new Chapter 2 of the
Environment Code to establish a comprehensive City-wide Environmentally Preferable
Purchasing Program for purchases of commodities; and making conforming changes

in Environment Code sections 501, 506 and 511 and Administrative Code sections

21.16 and 21.30.

Note: Additions are Smgle—underlme ztalzcs Times New Roman;
deletions are
Board amendment additions are double underlined underhned

Board amendment deletions are strikethrough-normal.
Be it ordained by the People of the City and County of San Francisco:

Section 1. The San Francisco Environment Code Chapter 2 is hereby repealed
in its entirety.

Section 2. The San Francisco Environment Code is hereby amended by
adding Chapter 2, to read as follows:

SEC. 200. FINDINGS.

A. Under this Chapter, the City and County of San Francisco wishes to exercise its

power to make economic decisions involving its own funds as a participant in the marketplace

and to conduct its own business as a municipal corporation to ensure that purchases of

commodities and expenditures of public money are made in o manner consistent with its

human health and environmental policies.

B. The results of a three year pilot study implementing environmentally preferable

purchasing for City departments demonstrated the feasibility of developing relevant human

Supervisor Maxwell
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health and environmental selection criteria for products used to maintain City buildines and

vehicle fleets. The pilot program further demonstrated that products meeting these criteria are

available, cost competilive, and effective at meeting the City’s performance standards. It is the

Citv's intention that ultimately there will be environmentally preferable alternatives for each

commodity resularly purchased by the City.

C. The Precautionary Principle calls for full disclosure bv manufacturers and

suppliers so the most protective standard can be applied in the comparison of potential

alternatives. Only the full disclosure of ingredients and impacts of the products and services

will allow the City to make informed and protective decisions. For example, suppliers of

pesticides should disclose the “inert” ingredients in products used on City property instead of

limiting disclosure to the legal requirement of “active’ ingredients which mav make up less

than 1% of the product.

D, The Precautionary Principle calls for a participatory and transparent process in the

evaluation and selection of potential alternatives. Participation in decision-maling by impacted

communities is g basic tenet of the Precautionary Principle.

Citizens of San Francisco enacted the Sunshine Ordinance to ensure transparency in City

government; the Commission on the Environment operates under the mandates of the Sunshine

Ordinance in addition to the requirements of the Brown Act and Public Records Act. Above and

bevond thai, deliberations and decisions under this ordinance made in accordance with the Public

Participation Guidelines shall be made in concert with affected community members; community

involvement is as central to the process as data gathering and expert advice.

FE. Purchases of commodities made by the City and County of San Francisco that

are consistent with the Precautionary Principle will encourage market development of new,

healthy, environmentally preferable technologies and products and will demonstrate the

Supervisor Maxwell
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efficacy of this approach to other government agencies, residents and businesses which will

help generate regional demand for healthy products, a healthy way of doing business, product

innovation, and business development and competition.

F. Implementing the Precautionary Principle is both good science and good economics.

Precautionary action benefits workers, stimulates innovation and supports timelv action to avoid costs

to public health and the environment. Precautionary business practice leads to expanded local

nroduction, job creation and the development of technologies that support job creation in the arena of

environmentally preferable products. To this end, the Department of the Environment, the Small

Business Commission, the Office of Contract Administration and the Human Rights Commission will

work together to ensure that there is sufficient outreach, education and training provided to

disadvantaged businesses in order to create equitable access and competition for city contracts affected

by precautionary purchasing.

G. Many of the Citv’s purchasing decisions have impacts across departmental boundaries.

Therefore, interdepartmental cooperation is a key element to a successful precautionary purchasing

program. City staff must work closely together to create opportunities for the exchange of ideas and

the flow of information between departments and the lareer community.

SEC. 201. GOALS. The purpose of this Chapter is to reduce negative impacts to

human health and the environment through the development of specifications for Citv

purchases that:

1. Reduce occupational health hazards for Citv staff as well as reduce exposure of

City residents and visitors to potentially toxic chemicals by purchasing products for use in City

operations that do not harm human health or the environmeni;

2. Reduce San Francisco’s contribution to global climate change by purchasing

producis that lead to a reduction in greenhouse gas emissions from Commodities;

Supervisor Maxwell
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3. Improve the air guality for San Francisco residents and visitors by purchasing

vehicles and motorized equipment that minimize emissions of air pollutants.

4. Protect the quality of San Francisco’s ground and surface waters by eliminating

the use of chemicals known to contaminate local water resources through toxicity,

biocaccumulation or persistence; and

3. Preserve resources locally and globally through purchasing practices that
include: |
{i) Maximizing water and energy efficiency and favoring renewable energy
sources;

{(ii) Maximizine post consumer recyveled content and readily recyclable or

compostable materials;

(iii)  Favoring long-term use through product durability, repairabilitv. and

reuse; and

{1v) Considering life evele economics of a product that includes

manufacture, transportation, use and disposal,

SEC. 202. DEFINITIONS. Unless otherwise defined below, words in this Chapter

shall have the same meanings as those words in Chapter 21 of the Administrative Code.

(a) "dpproved Alternatives List” shall mean the list of alternatives to a product in a

Tarceted Product Category identified, evaluated and approved by the Director. Products on

an Approved Alternatives List will have a lesser impact on human health and the environment

compared to other similar products, consistent with the Precautionary Principle as defined in

Chapter I of the Environment Code.

(b) "Commission” shall mean the Commission on the Environment established by

Charter section 4.118.

Supervisor Maxwell
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ic) "Contract” shall mean an agreement with a nongovernmental entity for the

purchase of Commodities at the expense of or to be paid out of moneys deposited in the

treasury or out of trust moneys under the control or collected by the City and County of San

Francisco. The term "Contract” shall include a purchase order or other written instrument for

the purchase of Commodities.

{d) "Contractor or Contracting Party” shall mean q person that enters into a

Contract with the City.

(¢) "Department” shall mean the Department of the Environment established by

Charter section 4.118.

) "Director” shall mean the Director of the Depariment of the Environment,

(o) "Tarceted Product Cateeory” shall mean a broad category of products

routinelv purchased by the City which have been identified by the Commission as having

undesirable environmental health impacts for which alternative products should be identified

and substituted.

SEC. 203. COMMISSION AND DEPARTMENT OF THE ENVIRONMENT DUTIES.

{al Public Participation Guidelines. In order to promote meaningful public

participation, after consultation with technical experts, individuals with expertise in

environmental protection or environmental health, community groups and the public, and not

later than 90 days from the effective date of this Chapter, the Director shall, at a public

meeting, adopt Public Participation Guidelines for use in making designated decisions under

this Chapter. Amendments to the Public Participation Guidelines may be made by the Director

in the same manner.

(b) Targeted Product Categories.

Supervisor Maxwell
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(i) Not later than 210 davs from the effective date of this Chapter

and recularly thereafter, the Director, in accordance with the Public Participation Guidelines,

will consult with the Director of the Department of Public Health, the City Purchaser, City

department users, technical experts, individuals with expertise in environmental protection or

environmental health, community eroups, labor representatives and the public to develop and

present recommendations for Targeted Product Categories to the Commission on the

Environment.

(i) Not later than 270 davs from the effective date of this Chapter and

reeularly thereafter, the Commission on the Environment will designate Targeted Product

Catevories at a public meeting.

{c) Approved Alternatives List for Targeted Product Categories.

(i) Criteria. For each Tareeted Product Category, the Director, in

accordance with the Public Participation Guidelines, will consult with the Director of the

Department of Public Health, the City Purchaser, City department users, technical experts,

including individuals with expertise in environmental protection or environmental health,

community croups, other covernmental entities, and the public to develop a comprehensive set

of substantive and qualitative human health and environmental criteria by which to evaluate

products in a Targeted Product Category. Criteria will be designed to effectuate the goals

stated in Section 201 and will take into account non-local impacts for which information is

available. The following factors may be considered in establishing the criteria: human health

impacts and environmental impacts and threats of harm to human health or the environment.

This includes, but is not limited to: greenhouse gas and air pollution emissions; transportation

impacts: groundwater and surface water contamination, water and energy efficiency;

renewable enerey sources, recveled conteni; durability; and ability to recvcle, reuse or

Supetrvisor Maxwell
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compost. The Director will adopt criteria for each Target Product Category. The Director will

post the criteria for each Target Product Category on the Department's website.

The Director, in accordance with the Public Participation Guidelines, will regularly

review and revise the criteria to reflect the current state of scientific knowledge regarding

health and environmental effects.,

(i) Evaluation and Adoption. The Director shall create an Approved

Alternatives List for each Targeted Product Catecory either by: objectively evaluating each

potential alternative within a targeted product category based on the criteria or through g bid

or solicitation based on the criteria issued by the Office of Contract Administration or other

relevant department. The Director will present the Approved Alternatives List and any

subsequent revisions to the Commission at a public meeting and shall notify all City

departments of adoption or revision of an Approved Alternatives List.

(iti}  The Director shall respond within 90 davs to any written request to

include a particular product on the Approved Alternatives List.

(iv) __ The Approved Alternatives List for each Targeted Product
Category shall indicate where each included commodity is produced. In making a
purchase decision, the City Purchaser and City department users, after considering
other relevant factors such as cost, may at his or her discretion give priority to
commadities produced within the geographic boundaries of the City.

(d) Rules and Regulations. After a public hearing, the Director, in consuitation

with the Purchaser, may promuleate rules, regulations or guidelines as requirved by this

Chapter or as necessary or appropriate to carry out the purposes and requirements of this

Chapter and may adopt forms necessarv fo implement this Chapter.

Supervisor Maxwell
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(e) Training. The Director shall implement ongoing training for City employees

and contractors for the purpose of compliance with this Chapter and provide ongoing training

to indusirial health and safety officers, environmental staff, contracting officers and others

involved in purchasing decisions and product use.

() Presentation to Board of Supervisors, Not later than 15 months from the

effective date of this Chapter, the Director will prepare a status presentation for the Board of

Supervisors. The Director will notify the Clerk of the Board of Supervisors that the

Department is prepared to deliver its presentation and ask the Clerk to work with the President

of the Board of Supervisors to calendar the presentation for the appropriate Board committee,

{c) Annual Review and Report to Commission and Board of Supervisors. Not later

than twentv-four months from the effective date of this Chapter, and annually thereafier in

February, the Director shall submit a report to the Commission and the Board of Supervisors

on the progress of City departments towards full compliance with this Chapter. The annual

report shall include:

(i) an evaluation of the progress in meeting the goals in Section 201;

(ii) the status and effectiveness of current efforts by City departments to

implement this Chapter and additional specific actions, including legislation, needed to

effectively implement this Chapter;

(iit)  a summary of the annual reports submitted by City departments

pursuant to section 205(b) and a list of waivers granted by the Purchaser during the previous

period oreanized by depariment;

(iv) an update on the extent and efficacy of training programs for users and

purchasers of Targeted Products;

Supervisor Maxwell
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v} a workplan for the next reporting period with specific goals, actions and

timelines necessary fo implement this Chapter: and

{(vi) The annual report required by this section shall include a

recommendation bv the Director, after consultation with City Departments and the public, on

how to expand this chapter to city contraciors,

SEC 204. APPLICABILITY. This Chapter applies only to Contracts for the

nrocurement of Commodities as governed by Chapter 21 of the Administrative Code. Once the

Director has adopted an Approved Alternatives List for a product within a Targeted Product

Catesory, each City department entering into g new Contract or extending the term of an

existing Contract for the purchase of that product shall only purchase products from the

Approved Alternatives List.

SEC. 205. DUTIES OF CITY DEPARTMENTS.

{a) Eack Citv department, board and commission subject to this Chapter shall

cooperate with and provide in writing to the Director all information necessary for the

Director to carry out her or his duties under this Chapter. Appropriate City department

personnel will attend training offered by the Director.

(b) Not later than twenty months from the effective date of this Chapter, and

annually thereafter in December, each City department that purchases Target Products shall

nrovide a report to the Director including the following information:

(i) A list of Contracts, including the amount spent and actual quantities

purchased (to the extent feasible), issued for products in each Targeted Product Category in

the prior period.

(ii) A summarv of any waivers from this Chapter in the prior period.

Supervisor Maxwell
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(c) In addition to these obligations, each City department shall use its best efforts

to incorporate Commodities from the Approved Alternatives List into existing Contracts. If the

City department is unable to amend an existing Contract, the City department is authorized to

enter into another Contract to procure such products, provided that the City department

complies with all other applicable laws. Nothing in this Chapter is or shall be interpreted to

require or quthorize any City department to breach the terms of a Contract. Each City

department shall document its efforts pursuant to this Section in the annual report filed under

subsection (b), explaining the circumstances.

SEC. 206, WAIVERS. The application for a waiver shall be filed on a form specified

by the Purchaser, The waiver application will be sent electronically to anv person who

requests such notification, The Purchaser will consult with the Director on the waiver

application and shall respond to the requesting department within 5 days of receipt of a waiver

application. Waivers may be issued for up to the term of the Contract. Waivers from the

requirements of this Chapter are available under the following circumstances:

(a) Emergency. A City department may grant itself g waiver from this Chapter

when the purchase of a Commodity is necessary to respond to an emercency which meets the

criteria set forth in section 21.15(a) of the Administrative Code. In such case, the Director of

the City department shall within two business days notify the Purchaser in writing of the

emergency that prevented compliance with this Chapter, disclose the use and intensity of use of

the product, describe steps being taken to safeguard public and City emplovee health during

the emergency use and explain how such an emergency will be avoided in the future.

(b) Performance Standards. A City department may request a waiver from this

Chapter from the Purchaser when no product on the Approved Alternatives List meets

Supervisor Maxwel!
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departmental performance standards. The Purchaser shall grant a waiver upon a showing

that the requesting department has:

(i) thorouchly tested each product on the Approved Alternatives List and

none meet the department's performance standards (including timely availability); and

(i) disclosed the use and intensity of use for the product and developed a

reasonable plan to minimize use of the selected product and/or protect emplovees and public

from exposure; and

(iii} _ provide a written memorandum detailing all attempts to explore and

utilize listed alternatives to the selected product within the waiver period.

{c) Cost Prohibitive, A City department may request a waiver from this Chapter

from the Purchaser when every product on the Approved Alternatives List is cost prohibitive.

The Purchaser shall grant a waiver upon a showing that the requestine department has:

(i) demonstrated that each product on the Approved Alternatives List is cost

prohibitive while taking into account the goals set forth in Section 201 and

(it} disclosed the use and intensity of use for the product and developed a

reasonabie plan to minimize use of the selected product and/or protect emplovees and public

from exposure; and

{iii) ___ provide a written memorandum detailine all attempts to explore and

utilize listed alternatives to the selected product within the waiver period.

{d) Other. The Purchaser may determine that a waiver should be oranted upon a

showing that the requesting department has demonstrated a reasonable basis for a waiver and

developed g reasonable plan to minimize use of the selected product and/or protect emplovees

and public from exposure and to investicate alternatives to the selected product durine the

waiver period.

Supervisor Maxwell
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(e) The Purchaser shall report on waivers granted to the Director and the Director

shall report to the Commission at its next public meeting on:

(i} the product for which a Citv department obtained a waiver;

(i1) the proposed use and intensity of the product being used and the reason

for the waiver;

(iii) _ steps being taken to safecuard public and City emplovee health during

the waiver period: and

{7v) other waivers granted to that department.

(1) The Purchaser and the Director shall maintain and post a list of all waivers on

their Departments’ websites organized by department and shall mail the list to any person who

requests such list.

SEC. 207. TRADE SECRETS.

fa) If a person believes that any information required to be reported or disclosed by this

Chapter contains a trade secret, the person shall provide the information to the Director, the Purchaser

(Office of Contract Administration) and other City departments reguiring such information and shall

notify the City in writing of that belief. detailing the basis of the belief as to each specific item of

information the person claims is a trade secret and identifying the specific statute or judicial authority

under which the claim is made. The person submitting the trade secret shall submit two forms of

information: one with the trade secret information clearly marked and one prominently marked

"“nublic” with the trade secrets redacted. For purposes of this Chapter, "trade secret” shall have the

same meaning as it has under state law. The person designating information as a trade secret shall

specify a name and street address for notification purposes and shall be responsible for updating such

information. The City shall not disclose any properly substantiated trade secret which is so designated

by a person except as required by this Chapiter or as otherwise required by law.

Supervisor Maxwell
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(b) Information designated as trade secret may be disclosed to an officer or emplovee of the

City and County of San Francisco, the State of California, or the United States of America for use in

connection with the official duties of such officer or employvee acting under authority of law for the

nrotection of health, without liability on the part of the Citv.

fc) When the Director or other City official or emplovee receives g request for information

that has been designated as, or which the City determines may be, a trade secret, the City shall notify

the person or business of the request, The City may request further evidence or explanation from the

person as fo why the information requested is a trade secret. If the City determines that the information

does not constitute a trade secret, the City shall notify the person or business of that conclusion and

that the information will be released by a specified date in order to provide the person or business the

opportunity to obtain a court order prohibiting disclosure.

(d) In adopting this Chapter, the Board of Supervisors does not intend to authorize or

require the disclosure to the public of any trade secrets protected under the laws of the State of

California.

{e) This Section is not intended 1o empower a person or business to refuse to disclose any

information, including but not limited to trade secrets, to the Director or other Citv Departments

required under this Chapter.

() Notwithstanding any other provision of this Chapter, any officer or emplovee of the City

and County of San Francisco, or former officer or emplovee or contractor with the City or emplovee

thereof, who by virtue of such employment of official position has obtained possession or has had

access to information, the disclosure of which is prohibited by this Section, and who, knowing that

disclosure of the information is prohibited, knowingly and willfilly discloses the information in any

manner to any person or business not entitled to receive it, shall be guilty of a misdemeanor.

SEC. 208. ENFORCEMENT.

Supervisor Maxwell
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Whenever any City department finds, after an investigation by the contracting officer and the

City Attorney, that a person or entity being considered for a Contract or under Contract with the City

has, in connection with the bidding, execution or performance of any Contract:

(1) Falsely represented to the City the nature or character of the Commodities offered. used

or supplied under the Contract; or

(2) Knowingly provided the City with Commodities in violation of this Chapter or the rules

or reculations adopted pursuant to this Chapter,

the contracting officer shall have the authority to impose such sanctions or take such other

actions as are designed to ensure compliance with the provisions of this Chapter. For purposes of this

subsection, knowingly has the same meaning as in Chapter 6, section 6.83 of the Administrative Code.

The City may take any enforcement action authorized by Chapters 21 or 28 of the

Administrative Code, including, without limitation, debarment.

Nothing in this Chapter shall be construed fo relieve a Contractor of responsibility for

providing a satisfactory product,

SEC. 209. PREEMPTION, Nothing in this Chapter shall be interpreted or applied so

as to create any power or duty in conflict with anv federal or state law.

SEC. 210, SEVERABILITY. In the event that a court or agency of competent

Jurisdiction holds that a federal or state law, rule or regulation invalidates any clause,

sentence, paragraph or section of this ordinance or the application thereof to any person or

circumstances, it is the intent of the Board of Supervisors that the court or agency sever such

clause, sentence, paragraph or section so that the remainder of this ordinance shall remain in

effect.

Section 3. Chapter 5, The Resource Conservation Ordinance, and Chapter 9,

Prohibiting Purchase of MTBE-Containing Motor Vehicle Fuel, of the Environment Code

Supervisor Maxwel
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establish criteria for the purchase of certain commodities, including vehicle fuel, paper and
writing products, batteries and numerous other products. In order fo consolidate
environmental purchasing requirements for commodities under Chapter 2 of the Environment
Code, the Board of Supervisors is repealing those provisions of Chapters 5 and 9 which
address commodities and directs the Director of the Department of the Environment to
immediately adopt those requirements, including the supporting findings and definitions, as
regulations effective on the effective date of this ordinance. Any subsequent modification of
such requirements shall be subject to Section 203(e) of the Environment Code.

Section 4. The San Francisco Environment Code is hereby amended by
amending Section 501 to read as foliows:

SEC. 501. DEFINITIONS.

As used in this Chapter, the following words shall have the following meanings:

“City department” means any department of the City and County of San Francisco, and
does not include any other local agency or any federal or State agency, including but not
limited to the San Francisco School District, the San Francisco Community College District,

the San Francisco Redevelopment Agency and the San Francisco Housing Authority.

Supervisor Maxwell
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“Contract” means a binding writien agreement for the provision of goods and/or

services to be provided at the expense of the City or to be paid out of monies deposited in the
treasury or out of trust monies under control of the City between a person, firm, corporation or
other entity, including a governmental entity, and a City department. This Chapter shall not
apply to contracts entered into or amended to extend the term prior to October 1, 2000.
“Contractor’ means a person, firm, corporation or other entity, inciuding a governmental

entity, that enters into a contract with a City department.

Supervisor Maxwell
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“Contracting officer” means that officer or employee of the City authorized under the
Charter or Municipal Code to enter into a contract on behalf of the City. "Contracting officer”
shall include the Mayor, each department head or general manager and other employees of
the City authorized to enter into contracts on behalf of the City.

“Director” means the Director of the Department of the Environment or his or her
designee. |

“Document Imaging” means the conversion of paper documents into electronic images
on a computer, thereby reducing the amount of paper used for copying and printing. A
document imaging system includes the ability to scan, store, index, retrieve and search
documents.

“Post-consumer material” means those products generated by a business or consumer
which have served their intended end use, and which have been diverted from becoming solid
waste for purposes of recycling.

“Processed Chlorine Free” means recycled paper in which the recycled content is
unbleached or bleached without chlorine or chiorine derivatives. Any virgin material portion of
the paper must be totally chlorine free (i.e., unbleached or processed with a sequence that

includes no chiorine or chiorine derivatives).

“Purchaser” means the Purchaser of the City or his or her designee.
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“Recyclable material” means any material or product separated or capable of being

separated at its point of discard or from the solid waste stream for utilization as a raw material
in the manufacture of a new product.

“Recycle” or “recycling” means the process of collecting, sorting, cleaning, treating,
reusing or reconstituting a material that would otherwise become a solid waste and/or
hazardous waste, and returning it to the economic mainstream in the form of a raw material

for new, reused or reconstituted products which may be used in the marketplace.

“Reuse” means the secondary use of a product or its packaging for its original intended
purpose or another function which does not require the product to be treated or reconstituted
in any way.

“Solid Waste” or “Waste” has the same meaning as “solid waste” in the California
Integrated Waste Management Act of 1989, Public Resources Code Section 40191.

“U.S. EPA” means the United States Environmental Protection Agency.

“Waste prevention” means discontinuing the use of an unnecessary material rather
than disposing of it to the waste stream and shall include: (1) reduced resource use per unit of
product; (2) increased product life; and (3) decreased consumption.

“Waste Reduction” means the diversion of materials, products and packaging from
disposal through waste prevention, reuse, recycling and/or composting, but does not include

steps taken after the material becomes solid waste or actions which would transfer the

Supervisor Maxwelt

BOARD OF SUPERVISORS Page 18
8/7/2005



o §

S O 0 N O W N

impacts of land disposal to air or water resources, such as transformation, incineration,
pyrolysis, distillation, gasification, or biological conversion (other than composting).

Section 5. The San Francisco Environment Code is hereby amended by
amending Section 506 to read as follows:

SEC. 506. PURCHASE AND USE OF PRINTING AND WRITING PAPER
PRODUCTS.

(a)  Every publication exhibit, form and letter produced by a City department,
including all materials distributed to the public shall be on printing and writing paper products
that contain:

(1) A minimum of 30% post-consumer materiais for copier and bond paper
(including any uncoated duplicating, printer and letterhead paper used in a variety of end use
applications such as business forms and offset printing, but excluding high quality papers
used for stationery, envelopes and other speciaity items); and

(2) A minimum of 30% post-consumer materials for all other printing and writing
paper products including, without limitation: publications, forms, letters, letterhead,
promotional materials, advertisements, educational pamphlets, newsletters, exhibits, reports,
business cards, calendars, commission and committee notices, agendas and minutes,
requests for proposals or qualifications, invitations for bids, checks, tickets, high quality
papers used for stationery, envelopes and other specialty items and other printed materials.

(3)  The minimum level of post-consumer content will be reviewed annually by the
Director. Pursuant to Section 511, the Director may raise, but not lower, the minimum level of

post-consumer content as higher post-consumer content paper becomes available.
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(4)  Ali printing and writing paper products shall be on processed chlorine free paper
as it becomes available at a reasonable price. The availability of processed chlorine free
paper will be determined by the Director pursuant to Section 511.

(b)  All pre-printed materials intended for distribution that are purchased or produced
in quantities greater than 50 sheets after the effective date of this Chapter must include a
recycled content logo and the percentage of post-consumer material in the paper.

(c)  Each City department including the Purchaser, shall use its best efforts to
incorporate the standards set forth in this Section into existing contracts for the provision of
printing and writing paper and services. [f the City department is unable to amend an existing
contract, the City department is authorized to enter into another contract to procure products
that do comply with this Section, provided that the City department complies with all other
applicable laws. Nothin}g in this Chapter is or shall be interpreted to require or authorize any
City department to breach the terms of a contract. Each City department shall document its
efforts pursuant to this Section in a report filed with the Director, explaining the circumstances.

(d)  This Section does not apply to commercial sanitary products, paperboard and
packaging products, newsprint products or other products not generally considered to be
printing or writing paper products. Suehproducts-are-covered-under-Section-507%

(e}  The contracting officer shall require all suppliers of printing and writing paper
products or services to certify the minimum content of post-consumer materials in the
products to be provided in the performance of a contract.

() Unless specifically provided by court rules or other legal mandates, all pre-
printed City forms and other pre-printed material shall be printed on double-sided pages.

(g) Inall contracts for printing services for the City, the contract shall specify and

require that the contractor use paper products meeting the standards set forth in this Section,
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and, uniess inappropriate for the end use, that the contractor print the document on both sides
of the paper.

(h)  Any City department seeking the preparation and/or submission of any bid,
report, request for proposal, quotation or other document shall specify and require the
document to be submitted on paper which meets the requirements in this Chapter and printed

on double-sided pages.

Section 6. The San Francisco Environment Code is hereby amended by

repealing Section 507 in its entirety.
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Section 7. The San Francisco Environment Code is hereby amended by

repealing Section 508 in its entirety.
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Section 8. The San Francisco Environment Code is hereby amended by
amending Section 511 to read as follows:

SEC. 511. GUIDELINES.

(a)  The Director shall act as a clearinghouse of information on recycled product
availability, performance, and post-consumer material content and shall assist City

departments in meeting compliance with the letter and spirit of this Chapter. FTheDirectorshall

(b)  The Director-in-confunction-with-the-Purehaser; shall promulgate any guidelines

necessary or appropriate to carry out the purposes and requirements of this Chapter.

Section 9. The San Francisco Environment Code Chapter & is hereby

amended by repealing Section 512 as follows:
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Section 10. The San Francisco Environment Code is hereby amended by repealing

Chapter 9 in its entirety.
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Section 11. The San Francisco Administrative Code is hereby amended by amending
Section 21.16, to read as follows:

Sec. 21.16. USE OF PURCHASING AGREEMENTS OF AND RECIPROCAL
AGREEMENTS WITH OTHER PUBLIC AND NON-PROFIT AGENCIES; SOLICITATIONS
FOR MULTIPLE DEPARTMENTS.

(a) Notwithstanding any other provisions of this Municipal Code, in cases where the
Purchaser deems that it is in the City's best interests to do so, the Purchaser is authorized,
subject to the Board of Supervisors' approval by Resolution, to sell fo, acquire from,
participate in, sponsor, conduct or administer cooperative purchasing agreements with or
made available by any pubiic agency or non-profit made up of multiple public agencies in
Caiifornia or elsewhere, and may enter into reciprocal agreements with such agencies for the
cooperative use of Commodities or Services or the common use or lease of facilities, under
the terms agreed upon between the parties.

(b)  Notwithstanding any other provisions in this Municipal Code , the Purchaser may
utilize the competitive procurement process of any other public agency or non-profit made up
of multiple public agencies to make purchases of Commodities or Services for the use of the
City under the terms established in that agency's competitive procurement process and as
agreed upon by the City and the procuring agency, upon making a determination that (i) the
other agency's procurement process was competitive or the result of a sole source award,
and (ii) the use of the other agency's procurement would be in the City's best interests.

(¢}  Departments may utilize the results of competitive Solicitation by other City
departments if such potential use by other City departments is specified in the Solicitation.

Section 12. The San Francisco Administrative Code is hereby amended by amending

Section 21.30, to read as follows:
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Sec. 21.30. SOFTWARE LICENSES, SUPPORT, ESCROW, FINANCE, AND
EQUIPMENT MAINTENANCE AGREEMENTS.

(a) The Board of Supervisors hereby approves the execution of perpetual,
nonexclusive software licensing agreements which warrant performance of the software
according to specifications and which are for an amount of less than ten million doliars,

including any associated escrow agreement for source code or finance agreement, without

further Board approval.

(b)  Software licensing procurements are not subject to the contracting requirements

of the Administrative or Environment Code, but shall be subject to the requirements established

by Section 21.03(j) and Chapter 67. For the purpose of this section, software licensing
procurements shall be deemed to include both the licensed software product, any escrow
agreement for source code, finance agreements, and support services for such product where
support for that product is available only from the licensor.

(c) Agreements for the development of software shall include acceptance testing of
the software and/or performance criteria, and shall condition payments on successful
completion of the acceptance test or satisfaction of the performance criteria specified in the
contract.

(d)  Where a vendor has proprietary rights to software or where maintenance of
equipment by a particular vendor is required to preserve a warranty, software support and
equipment maintenance agreements entered into with that vendor shall be treated as a sole
source for the purposes of any contract requirements included in the Municipal Code.

(e) A Contracting Officer is authorized to make payment for software license fees
and software support, equipment maintenance and associated escrow and finance fees in

advance of receiving services under a contract.
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APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

By: 4

Mariena G. Byrng/
Deputy City Attorney
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